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3meger/Order

Per Sanjay Garg, Judicial Member:

The present appeals have been preferred by the assessee against the
separate orders of the Commissioner of Income Tax (Appeals)-5, Ludhiana

[hereinafter referred to as CIT(A)] dated 08.05.2017.

2. First, we shall take assessee’s appeal for assessment year 2001-02

(ITA No. 1202/Chd/2017), wherein, following grounds have been raised:-

1. That the Ld. CIT(A) has erred in confirming the action of the Ld.
A.O. in making an addition of Rs.51,497/- towards Gross Profit
on trading items @ 3.5%, on the ground that the assessee failed
to produce the supporting vouchers, whereas as per the assessee
the Gross Profit rate applied is exorbitantly high without taking
into consideration any comparable case, past or future history of
the assessee himself therefore, it is prayed that the addition may
kindly be deleted.
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2. That the Ld. CIT(A) has erred in not adjudicating the ground
arrayed as ground no. 5(ii) in the grounds of appeal that the
Ld. A.O. was not justified in not providing the credit amounting
to Rs.785200/- received on sale of opening stock of wheat as on
01.04.2000, wherein the document recording the said transaction
is forming part of seized record, it is therefore prayed that
decision may kindly be taken in accordance with law.

3. That the assessee prays for any consequential relief and/or legal
claim arising out of this appeal before the disposal of the same.

4. That the assessee prays for any addition, deletion, amendment and
modification in the grounds of appeal before the disposal of the
same in the interest of substantial justice to the assessee.

3. The assessee in this appeal has taken four grounds of appeal.
However, Ground Nos. 3 & 4 are general in nature and do not require any

specific adjudication, hence, dismissed.

4. At the outset, Ld. Counsel for the assessee has stated at Bar that as
per instructions of his client he does not press ground No. 2, hence, this

ground is dismissed as ‘not pressed’.

5. So far as the ground No.l is concerned, the issue raised by the
assessee in this ground is regarding estimation of gross profit (GP). It has
been stated that in the original assessment proceedings carried out u/s
143(3) of the Income-tax Act, 1961 (in short 'the Act'), the Assessing
officer estimated the GP @ 2% of the turnover as trading items. Thereafter,
the Commissioner of Income Tax exercising his revision jurisdiction u/s
263 of the Act set aside the order of the Assessing officer for making a

fresh assessment on merits, inter alia on the issue of estimation of GP.

6. The Ld. Counsel for the assessee has stated that in the set aside

proceedings, in compliance of the section 263 order of the Commissioner
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of Income Tax, the Ld. Assessing officer has estimated the GP rate @ 3.5%
of the turn over as against 2% estimated in the original assessment
proceedings. The Ld. Counsel has further submitted that no new material
or evidence had come to the knowledge of the Assessing officer prompting

him to enhance the GP rate.

7. The Ld. DR, on the other hand, has invited our attention to the
impugned order of the Assessing officer and has submitted that the
Assessing officer has compared the GP rate with the sister concern of the
assessee namely ‘Sharma Enterprises’, wherein, a much higher GP rate
has been returned by the assessee. Further, the Assessing officer has
observed the even u/s 44AF of the Act, it is assumed that in the retail
business there is normally 5% Net Profit ratio of the turnover. She,
therefore, has submitted that the Ld. assessing officer has rightly estimated

the GP rate @ 3.5% in this case.

8. In rebuttal, the Ld. Counsel for the assessee has submitted that M/s
Sharma Enterprises was in the whole sale business, whereas, the assessee
was in the retail trading and that the GP rate of assessee cannot be

compared with that of Sharma Enterprises.

9. We have considered the rival submissions. Taking into consideration
the fact and circumstances of the case, since it is pure case of estimation of
GP, and there is marginal difference of the rate which has been applied by
the Revenue as against which has been contended by the assessee and since
the Ld. Counsel for the assessee has fairly agreed in the Court that his
client will be satisfied, if GP rate is applied at 3%, in our view, that is a

fair enough after on the part of the assessee and even the Ld. DR has not
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objected to the same. We, accordingly direct that the GP rate for the year
under consideration be estimated at 3% of the turn over on trading items.
It is made clear that our above findings or any admission of the Ld.
representatives of the parties for agreeing to the gross profit rate for the
year under consideration will not be taken as precedent or otherwise

binding for other assessment years.

With the above observations, this appeal of the assessee is treated as
partly allowed.

ITA No. 1203/Chd/2017 (A.Y. 2002-03)

10. Now coming to the assessee appeal for the assessment year 2002-03
(ITA No. 1203/Chd/2017), wherein, the assessee has raised the following

grounds:-

11. The assessee has taken five grounds of appeal:-

1. That the Ld. CIT(A) has erred in confirming the action of the Ld. A.O,
in making an addition of Rs. 3,50,000/- towards capital introduction
in Sharma Enterprises, found recorded in regular books of
accounts, on the ground that the assessee failed to give plausible
explanation, whereas as per the assessee the capital contribution
is backed by sale of wheat stock during the financial year 2000-01
which forms part of seized material i.e. document A-13/1-81
therefore, it is prayed that the addition may kindly be deleted.

2. That the Ld. CIT(A) has erred in confirming the action of the Ld. A.O.
in making an addition of Rs. 3,32,418/- towards Gross Profit on
trading items @ 3.5%, on the ground that the assessee failed to
produce the supporting vouchers, whereas as per the assessee the
Gross Profit rate applied is exorbitantly high without taking into
consideration any comparable case, past or future history of the
assessee therefore, it is prayed that the addition may kindly be deleted.

3. That the Ld. CIT(A) has erred in not adjudicating the ground arrayed
as ground no. 5(ii) in the grounds of appeal that the Ld. A.O. was
not justified in not providing the credit amounting to Rs. 785200/-
received on sale of opening stock of wheat as on 01.04.2000, wherein
the document recording the said transaction is forming part of seized
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record, it is therefore prayed that decision may kindly be taken in
accordance with law.

4. That the assessee prays for any consequential relief and / or legal
claim arising out of this appeal before the disposal of the same.

5. That the assessee prays for any addition, deletion, amendment and
modification in the grounds of appeal before the disposal of the same
in the interest of substantial justice to the assessee.

12. Ground Nos. 4 & 5 are general and nature and do not require any

specific adjudication, hence, dismissed.

13. Vide ground No. 3, the Ld. Counsel for the assessee has stated at
Bar that as per the instructions of the client, he does not press ground.

Ground No.3, is therefore, dismissed as ‘not pressed’.

14. Now, we left with only two grounds of appeal. The assessee vide
Ground No.l1 of the appeal has agitated the addition of Rs. 3.5 lacs
towards capital introduction in ‘Sharma Enterprises’, the sister concern of
the assessee. The lower authorities have made the impugned addition on
the ground that assessee could not divulge the source of the aforesaid
capital introduction. The Ld. Counsel for the assessee has submitted that
during the search action it was found that he assessee had sold wheat
during previous year on account of which the assessee had received sale
consideration comprised of investment and profits thereupon. That out of
the aforesaid amount received by the assessee, the amount of Rs. 3.5 lacs
was introduced as capital in Sharma Enterprises.

In view of the above submissions, we restore this matter to the file
of the Assessing officer to verify the aforesaid contention of the assessee

and if it is found that the assessee had the source of the amount out of the
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sale of wheat, as has been contended, then to give relief to the assessee in

accordance with law.

15. So far as Ground No.2 is concerned, the issue herein raised is in
respect to estimation of GP. The facts and circumstances are identical to
that for the assessment year 2001-02 and both the parties have agreed that
since it is pure case of estimation of income , estimation of GP @ 3% will

be justified, which is acceptable to both the parties.

16. In view of this, GP for the year under consideration on the trading
items is directed to be estimated at the rate of 3% of the turnover. Our
findings given will not have any bearing or otherwise binding effect in
estimation and even otherwise determining of the profits of the assessee
for any other assessment year.

In the result, both the appeals of the assessee are treated as partly

allowed.

Order dictated and pronounced in the Open Court immediately on

completion of hearing.
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